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JUDGMENT 

(1) This appeal has been preferred against the Judgment and Decree dated 

18-09-2012 passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 2 of 

2011, whereby the plaintiff’s suit was decreed.  

 

Case of the Plaintiff in the Suit: 

(2) Plaintiff filed the suit for recovery of khas and vacant possession of the suit 

premises by evicting the defendant with her men and materials therefrom and 

realization of arrear rents, future rents and mense profits.  A RCC room (20” x 11”) 

situated over land covered by Dag No.136 Periodic Patta No.108 is the “suit 

premises”. Plaintiff claimed that in 1983 defendant’s husband Badal Saha took the 

suit premises from Jitendra Bhowmik’s son Nirmal Bhowmik on monthly rent basis 

and rent was fixed Rs.700/- per month. Nirmal Bhowmik used to collect the rents, 

though the suit premise was the part of joint family property of all the heirs of (L) 

Jitendra Bhowmik. (L) Bimal Bhowmik became owner of the suit premises as a 

result of a family settlement & he allowed Badal Saha to continue as tenant 

without any written agreement & took a security of Rs.40,000/-. Subsequently, 

after the death of Bimal Bhowmik and Badal Saha the present plaintiff and 

defendant become the landlord and tenant of the suit premises and a tenancy 

agreement was executed on 01-05-2009 for the period of 01-05-2009 to 01-05-

2010 fixing rent of Rs.1,000/- per month, payable within 7th day of each and every 

succeeding month. As per such agreement defendant is bound to vacate the suit 

premises in the event of receipt of 60 days notice when it required for 

reconstruction or for use of family members.  

 

(3) Subsequently, the plaintiff required the suit premises to start construction 

and for removing of the staircase linked with the wall of the suit premises. The 
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plaintiff was not desirous to continue a fresh term tenancy agreement and asked 

the defendant to vacate suit premises, however the defendant didn’t vacate the 

suit premises. Thus, the plaintiff gave an advocate notice to the defendant but the 

defendant gave an unsatisfactory reply. It was also urged by the plaintiff that the 

defendant becomes defaulter in respect of payment of rents to the plaintiff from 

the month of July’2010 to September’2011 and the suit premises is required for 

the son of the plaintiff. Hence, this suit is filed by the plaintiff praying recovery of 

vacant possession of the suit premises along with arrear rents due from the 

defendant.   

 

Case of the Defendant in the Suit: 

(4) The appellant as defendant contested the suit & claimed that there is no 

cause of action for the suit & denied that she is liable to be evicted from the suit 

premises. She also claimed that there is no family settlement for constructing any 

corridor between the suit premises. Defendant also contended that suit premises 

not required for use of the son of the plaintiff or construction. It is further pleaded 

that after expiry of tenancy agreement the defendant requested the plaintiff to 

create a fresh agreement and plaintiff also assured the defendant that he will do 

so & and in good faith the defendant remained silent but suddenly defendant got 

notice.  It was also urged that the defendant is not a defaulter in respect of 

payments of rents. Defendant went to the house of the plaintiff and tendered 

house rents for the month of July’2010 within first week of August’2012 but the 

plaintiff refused to accept the same and asked to vacate the suit premises 

immediately. The defendant paid Rs.30,000/- as security money to the plaintiff 

and husband of the plaintiff & thus, total amount of Rs.70,000/- already lying with 

the plaintiff as security money. As under such circumstances, defendant is not 
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liable to evict from the suit premises. Hence, the defendant prayed to dismiss the 

suit with cost.         

 

(5) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

(i) Whether there is any cause of action for the suit? 

(ii) Whether the suit is bad for non-joinder and mis-joinder of necessary 

parties? 

(iii) Whether the suit is not maintainable? 

(iv) Whether the plaintiff is entitled to get any relief as prayed for?  

(v) To what relief or reliefs plaintiff if any other is entitled to?  

(vi) Whether the defendant is a defaulter in respect of payment of rents to the 

plaintiff? 

(vii) Whether the suit premises is required for the plaintiff boanfidely?   

 

(6) Upon the above issues both the sides adduced oral as well as documentary 

evidences. Plaintiff side examined as many as three witnesses and exhibits several 

documents and defendant side also examined two witnesses and exhibited several 

documents. After hearing both the sides and going through the materials available 

on the record, the ld. Munsiff decreed the suit of the respondent/ plaintiff partly. 

Being aggrieved with the Judgment and decree passed by the trial court the 

appellant / Defendant preferred this appeal.  

 

Grounds For Appeal: 

(7) Other than the general allegation that the Ld. Lower Court did not apply 

maid judiciously at the time of passing of impugned judgment and decree specially 

at the time of deciding issue No.1,2,3 and 7 and hence, the judgment and decree 
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is bad in the eye of law.  The suit room and premises was a part of joint family 

property of all the heirs and successor of (L) Jitendra Bhowmik and ultimately the 

suit premises came into the hands of the (L) Bimal Bhowmik arising out of a family 

settlement amongst the heirs of (L) Jitendra Bhowmik in the year 1993, and thus, 

all the heirs and successors of (L) Jitendra Bhowmik are necessary parties to the 

suit. However, the Court wrongly held that the other legal heirs of (L) Jitendra 

Bhowmik are not necessary parties to the suit. Furthermore, the plea that the suit 

premises is required for the purpose of reconstruction of the suit premises and on 

other hand also pleaded that the suit premises is required for the purpose of 

business however, ld. Munsiff ignored this discrepancies settled issue no.7 in 

favour of plaintiff/respondent. For that for wrong decision on additional issue No.7, 

the learned Munsiff decided Issue No.4 and 5 wrongly. The judgment and decree 

suffers from illegality, material irregularity and being wrong, unjust and 

inequitable, need to set aside and reversed.  

 

Grounds For Cross-Objection By Respondent: 

(8) The respondent/plaintiff entered appearance and filed cross-objection 

against the decision of ld. Munsiff in issue no.6. It was prayed ld. Court accepted 

that the defendant/appellant as monthly-tenant and came to a clear finding that 

the defendant appellant did not pay the monthly rent from the month of July’2010 

onwards, however, did not grant the decree of Rs.10,000/- only as arrear rents 

and further rents from the month of May’2011 till the decree and mesne profits 

from the date of decree till delivery of possession. That due to not granting of 

those reliefs as prayed respondent plaintiff suffered great loss and injury in the 

matter. The court below has misread and misapplied the ruling cited in 2009 (4) 
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GLJ 162 while the facts and circumstances of said case was not similar with the 

present case. Hence, respondent prayed that the judgment & decree be modified.   

DISCUSSION, DECISION AND REASONS THEREOF: 

(9) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. It is 

seen that appellant is aggrieved by the decision of ld. Munsiff in issue no.1, 2, 3 & 

7 only and respondent is aggrieved by the decision in issue no.6, hence, these 

issues are discussed herein below.  

 

ISSUE NO.(1) : Whether there is any cause of action for the suit ? 

 Decision of Ld. Munsiff: 

(10) Ld. Munsiff opinioned that plaintiffs filed the suit seeking eviction of the 

defendant from the suit land on the ground of defendant is a defaulter in respect 

of rents and also that the suit premises is required by the plaintiff for bonafide 

use. On the other hand, defendant pleaded that she is not a defaulter in respect of 

payment of rents tot the plaintiff and suit premises is not required for construction 

or bonafide need of the family members of the plaintiff. As denial and assertion 

already established from the pleadings of both the sides, it was held that there is 

cause of action for the suit and therefore, issue was answered in affirmative in 

favour of the plaintiff.     

 

My Opinion: 

(11) None of the parties forwarded any argument on this issue and neither any 

stand taken by the appellant on the said issue in their written statement. I have 

gone through the pleadings and the decision and discussion of ld. Munsiff. I find 

no anomaly in the decision of the ld. trial Court and it is as per the provisions of 
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law. Thus, the decision of the learned trial court in Issue No.1 is not interfered 

with.  

 

ISSUE NO.(2): Whether the suit is bad for non-joinder and mis-joinder of 

necessary parties ? 

Decision of Ld. Munsiff: 

(12) Ld. Munsiff held that though the defendant took the stand that the suit is 

bad for non-joinder of necessary parties as the legal heirs of Jitendra Bhowmik are 

the necessary parties in this suit, however, the defendant failed to mention who 

are the legal heirs of (L) Jitendra Bhowmik required impleading as parties to the 

suit. The defendant also failed to mention specifically why the legal heirs of (L) 

Jitendra Bhowmik are required to implead as parties to the suit. The defendant 

has specifically admitted the plaintiff as her landlord & also that after the death of 

her husband between the plaintiff and her on tenancy agreement was executed on 

01-05-2009. So, why the other legal heirs of (L) Jitendra Bhowmik are necessary 

parties in this case, that fact is not proved before the Court. As such aforesaid 

discussions are sufficient to hold that this suit is not bad for non-joinder of 

necessary parties. Hence, this issue is answered in affirmative and in favour of the 

plaintiff.  

 

Argument By Appellant/Defendant: 

(13) It was argued on behalf of the appellant that the (L) Jitendra Bhowmik are 

necessary parties as they are co-owners of the suit-premises. Hence, they also 

have a say in the case and without them suit cannot be properly decided. 

 

Argument By Respondent/Plaintiff: 
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(14) It was argued on behalf of the respondent that the appellant has 

specifically admitted landlord-tenant relation between the plaintiff and the 

defendant and therefore cannot raise the question of ownership, etc. he relied on 

the decision of Hon’ble Gauhati High Court in Assam Cycle Co. Vs. Motilal Bothra & 

Anr., 2003 (1) GLT 435 & Biswajit Bhattacharjee & Ors. Vs. Pranati Kana Das & 

Ors.,  2015 (4) GLR 49 held that a co-owner is competent to maintain a suit to 

evict a tenant without joining other co-owners. The Hon’ble Apex Court in Pal 

Singh Vs. Sunder Singh (Dead) By LRs & Ors., (1989) 1 SCC 44, wherein it was 

held that when tenant pays the rent to the plaintiff co-owner & the other co-

owners do not object to plaintiff co-owner’s claim for eviction, in such 

circumstances, the suit is maintainable.  In Hari Gopal Agarwalla Vs. Hari Prasad 

Doshi @ Bachu Bhai, 1982 (1) GLR 117 Hon’ble Gauhati High Court held that a 

tenant paying rent to a particular person can’t resist eviction denying such person 

to be landlord.  

 

My Opinion: 

(15)  I have gone through record, the evidences and the arguments forwarded 

by both sides. I have also gone through the decisions cited. Written-statement 

clearly shows that the defendant has admitted the landlord-tenant relation 

between the parties and the evidence of defendant shows that she has not denied 

that relation in the evidence either. Hence, decision of Hon’ble Gauhati High Court 

in Hari Gopal Agarwalla Vs. Hari Prasad Doshi @ Bachu Bhai (Supra) is not 

relevant to the present case. As seen from the decisions in Assam Cycle Co. Vs. 

Motilal Bothra & Anr., Biswajit Bhattacharjee & Ors. Vs. Pranati Kana Das & Ors.,  

& Pal Singh Vs. Sunder Singh (Dead) By LRs & Ors. that a co-owner can file a suit 

for eviction of the tenant and it is not necessary that all the co-owners must be 

impleaded in the suit. The reason for this opinion is obvious because a party to a 
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suit is only necessary when in his absence an executable decree cannot be passed. 

When a co-owner files a eviction suit he is doing it for welfare of all the co-owners 

and therefore, their absence from such a suit doesn’t make it not maintainable nor 

is the suit bad for non-joinder of necessary parties. 

 

(16) Thus, in view of the above mentioned legal position I find no anomaly in 

the decision of the ld. trial Court and therefore, the decision of the learned trial 

court in Issue No.2 is not interfered with.  

 

ISSUE NO.(3) : Whether  the suit is not maintainable ? 

Decision of Ld. Munsiff: 

(17) Ld. Munsiff observed that the defendant failed to mention as to why and 

how the suit is not maintainable, whereas, O.8 r.2 CPC specifically states that 

defendant should specifically plead the plea of maintainability of the suit. 

Furthermore, the trial court also didn’t find anything in this suit which renders the 

suit is not maintainable. Hence, this issue is answered in affirmative and in favour 

of the plaintiff.  

 

Argument On Behalf Of Both Sides: 

(18) Appellant didn’t forward much argument on this issue and rather cursorily 

mentioned in the written argument that the plaintiff sated in the evidence that she 

had given two notices to the Defendant through her Advocates, one such notice 

she has filed with the case & she denied that the notice earlier sent was invalid. 

On the other hand, the respondent argued that the defendant should have 

specifically mentioned how the suit is maintainable but failed to do so, hence, the 

plea is groundless. Respondent-side also argued that this case falls under Assam 

Urban Area Rent Control Act & under this Act notice to tenant is not required. He 
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also relied on the 4-Bench judgment of Apex Court in the case Dhanpal Chettiar 

Vs. Yesodai Ammal, AIR 1979 SC 1745, wherein it was held that in case of eviction 

under State Act a notice not required to be served on the tenant, unless 

specifically mentioned in the State Act. The Hon’ble Gauhati High Court in M/s 

Bhura Brothers & Anr. Vs. Dinendra Narayan & Ors., M/s Bhura Brothers & Anr. Vs. 

Dhinendar Narayan Ray & Ors., AIR 1982 Gau 54 held that the decision in Dhanpal 

Chettiar Case (Supra) applies to Assam Urban Area Rent Control Act also and 

therefore notice is to tenant is not necessary. 

 

My Opinion: 

(19) I have heard both sides carefully and also gone through evidences and 

materials on record. Ld. Munsiff was right in observing that the defendant had 

failed to mention in the written statement as how the suit is not maintainable, as 

required under relevant provisions of law. As to the question whether plaintiff has 

sent a notice to the defendant-tenant or not before filing the suit, perusal of 

record shows that it was not a stand taken by the defendant in their pleading and 

this matter has now cropped up during evidence and argument only. Furthermore, 

a seen from the decisions cited, it is established law that when it comes to Urban 

Area Rent Control Act, notice to tenant is not a pre-requisite for filing a suit for 

eviction.   

 

(20) Thus, under the given circumstances, I find no reason for the suit to be not 

maintainable. Hence, the decision of the learned trial court in Issue No.3 is not 

interfered with.  

 

ISSUE NO.(6) : Whether the defendant is a defaulter in respect of 

payment of rents to the plaintiff.  ? 

Decision of Ld. Munsiff: 
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(21) Ld. Munsiff observed that it was admitted by both the side that husband of 

the defendant deposited Rs.40,000/- as security money at the time of taking 

tenancy of suit premises and after his death the defendant and plaintiff entered 

into a tenancy agreement on 01-05-2009 for a period of one year with a fixed rent 

of Rs.1,000/- per month payable within 7 days of every succeeding month. Court 

observed from the overall the depositions of each witnesses of the plaintiff side it 

appears that the defendant did not pay any rents to the plaintiff from the month of 

July, 2010. It also clearly appears that defendant never went to the house of the 

plaintiff tendering the monthly rents to the plaintiffs. Trial Court further observed 

that though the defendant took the plea that she has deposited the rent in the 

Court, however, records reveals that defendant did not take any steps about the 

issuance of summons upon the plaintiff in the rent deposit case. It also reveals 

that defendant deposited the rents of the suit premises before the Court in the 

name of the plaintiff from the month of July’2010 to till the examination of 

defendant before the Court. If the rent deposited without process fees along with 

notices and copy, the requirement of Section 5(4) of Assam Urban Areas Rent 

Control Act cannot be fulfilled. The compliance of statutory provisions u/s 5(4) of 

the Act is mandatory, failing which tenant becomes defaulter. 

 

(22) Trial Court considered the question whether until and unless security 

deposit is paid to the tenants, the tenant cannot be said to be a defaulter, nor can 

tenancy be terminated. Relying on the decision of Gauhati High Court in GLJ 2009 

(4) 162, ld. Munsiff considered the fact that defendant’s husband paid Rs.70,000/- 

in total as security deposit to the plaintiff. That amount has not been returned to 

the defendant & plaintiff in her plaint as well as in her documentary and oral 

evidence admitted such fact before the Court. So, applying that ratio in GLJ 2009 

(4) 162 it was held that the defendant could not be said as defaulter in respect of 
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payment of rents to the plaintiff, until and unless the security deposit returns to 

the defendant.  

(23) Thus, trial court held the defendant is not a defaulter in respect of payment 

of rents to the plaintiff. Hence, defendant is not a defaulter. This issue is answered 

in negative and against the plaintiff.      

 

Argument By Appellant: 

(24) It was argued by the appellant that in the reply to plaintiff’s Advocate 

Notice it was categorically mentioned that from the month of July’2010 onwards 

monthly rental was deposited in court by filing miscellaneous cases. It was also 

stated that there was a security deposit of Rs.70,000/- by the Tenant-Defendant 

available with the respondent / plaintiff because of which there was no scope for 

holding the defendant as a defaulter and demanding him to quit and vacate the 

premises on that ground. Thus, the question of the plaintiff/respondent not 

knowing about the rent-payment cases is not acceptable. Furthermore, the arrear 

rental stands deposited in the court. It was also argued that Rs.70,000/- was lying 

as security deposit and as such there was no scope for holding the appellant/ 

defendant as defaulter.  

 

Argument By Respondent: 

(25) It was argued on behalf of the respondent that the judgment of the ld. 

Munsiff is very ambiguous as at one side the court said the defendant is a 

defaulter but then relied on GLJ 2009 (4) 162 and held that the defendant/ 

appellant is not a defaulter. However, the said judgment was a fact-based 

judgment and was because there was specific agreement between the parties 

regarding the security deposit being adjusted in case of default, hence, the 

decision of Hon’ble Gauhati High Court doesn’t apply to the present case. In this 
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case the agreement specifically mentioned that the security would be returned on 

peaceful return of the tenanted premises to the landlady, thus, GLJ 2009 (4) 162 

doesn’t apply to this case. It was further argued that tenant is under the liability to 

pay rent even when pending in highest court. Furthermore, the security amount of 

Rs.70,000/- has been deposited in the Court as per direction of the Court. 

 

(26) It was further argued by respondent-side that the defendant didn’t pay the 

rent during pendency of the suit or the appeal. Reliance was made in Hon’ble 

Gauhati High Court decision on Abdul Matin Choudhury & Ors. Vs. Nilyananda 

Dutta Banik, 1997 (2) GLT 590. The defendant might have deposited the rent in 

the Court but has not taken necessary steps as required under the provisions of 

law & therefore, such deposit is not as per law. Reliance was made in Hon’ble 

Gauhati High Court decision in Bansal Trades & Ors. Vs. Nandalal Gattani (2006 

(3) GLT 534), Lahoty Brothers Ltd. & Anr. Vs. Kalidas Ghosh, 2006 (3) GLT 715, 

1991 (1) GLJ 245 & Sudhir Ch. Deb & Anr. Vs. Parsuram Verma & Ors. (1992 (1) 

GLR 250). It was further argued that no evidence to show that deposit was made 

within time and as per law. No land deposit record was called for & only the 

challans were exhibited. Reliance was made in Hon’ble Gauhati High Court decision 

on Bikash Ghosh & Anr. Vs. Sudhir Ranjan Dhar & Anr., 2007 (2) GLJ 273.  

 

(27) Ld. Counsel for the respondent also argued that tenant must tender rent 

before landlord and when refused then only deposit in court. The defendant must 

prove that he tendered the rent but the landlord refused to receive the rent. In the 

present case the defendant admitted that rent till Jun’2010 has been paid and 

subsequent rent has been refused and therefore, deposited in the Court. Reliance 

was made in Hon’ble Gauhati High Court decision in Ginia Devi Dhelia Vs. Ashish 

Debnath & Ors., 2015 (2) GLR 358. In this case also Hon’ble Gauhati Court 
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observed that the liability of the tenant to pay the rent subsists throughout the 

trial and tenant defaulting in payment of rent even during the pendency of the suit 

makes him a defaulter. Ld. Counsel also argued that some rent deposit records are 

available with record however, as they were not exhibited hence, not admissible as 

evidence. Furthermore, this records also reveals that no steps taken to serve 

notice on the landlord. Jan’2011 rent deposit case shows that it has been 

dismissed, as the defendant has not taken any steps. Hon’ble Gauhati High Court 

in the case of Dilip Kr. Deb Vs. Mustt. Atabunnessa & Ors., 2010 (4) GLT 223 has 

held that when rent deposit case dismissed for default then the tenant does not 

get protection and is a defaulter. Similarly, in Sudhir Ch. Deb & Anr. Vs. Parsuram 

Verma & Ors. (1991 GHC 67) it was held that dismissal of application for deposit of 

rent goes against tenant. In Biswajit Saha Vs. Shah Md. Farid & Anr., 2009 (3) GLT 

241 it was held that burden of compliance of deposit in court is on the tenant. It 

was thus prayed that the decision of ld. Trial Court be reversed & the issue be 

settled in favour of the plaintiff/respondent. 

 

My Opinion: 

(28) I have both sides closely and also gone through the pleadings, oral and 

documentary evidences. Evidence of defendant is clear that she tendered the rent 

to the plaintiff for the month of July’2010 but the plaintiff refused to accept and 

therefore she deposited it in the Court. However, no evidence has been lead by 

the defendant to prove that the deposit was made in terms of mandate of s.5 (4) 

of the Assam Urban Areas Rent Control Act, 1972. In failure to lead such evidence 

the tenant doesn’t get protection from eviction. We may refer to decision of 

Hon’ble Gauhati High Court in Bikash Ghosh & Anr. Vs. Sudhir Ranjan Dhar & Anr. 

(Supra). Furthermore, there is nothing on record to show that the 

defendant/appellant has paid the rent (in the Court of otherwise) during the 
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pendency of the suit and during appeal stage. Law is very clear that the rent must 

be paid during the pendency of the case also, other wise the tenant is deemed a 

defaulter.  

 

(29) Furthermore, I am not willing to accept the appellant’s argument that the 

plaintiff does have notice of the rent being paid into the Court as it has been 

specifically mentioned in their reply to advocate’s notice, as this is against the 

spirit of the law. In the case of Lahoty Brothers Ltd. & Anr. Vs. Kalidas Ghosh 

(Supra) the Hon’ble Gauhati High Court held that, “Service of notice upon 

depositing rent in the Court and for the purpose to take steps is a substantial 

provision and the defaulter/tenant cannot take such plea so as to frustrate such 

substantial provision.”  

 

(30) Coming to the decision of Hon’ble Gauhati High Court in M/s Bridhichan 

Pannalal & Ors. Vs. M/s Bhanwarlal Dugar & Ors., GLJ 2009 (4) 162 on which the 

Trial Court had finally relied. I am in agreement with the argument forwarded by 

ld. Counsel for the respondent that the said decision was fact based and is not a 

precedent for all rent control cases. In the aid case the parties entered into an 

agreement, which had a clause stating that in case of non-payment the security 

would be adjusted. Under such circumstances, a tenant cannot be held a defaulter 

till the security doesn’t dry out. However, in the case in hand, the agreement has 

no such clause, and it specifically mentions that the tenant will hand over the 

premises to the landlady on expiry of the tenancy agreement. Hence, ld. Trial 

Court was incorrect in relying on the said decision in regard to the present suit.  

 

(31) In view of the above discussion, the decision of ld. Munsiff is reversed and 

issue no.6 is settled against the defendant/appellant.  
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Addl. ISSUE NO.(7): Whether the suit premise is required for the plaintiff 

bonafidely ? 

Decision of Ld. Munsiff: 

(32) Ld. Munsiff went through the evidence of the plaintiff & observed that in 

Ext.1 (Tenancy Agreement) it is clearly mentioned that defendant is bound to 

vacate the suit premises to plaintiff if required for rebuilding or reconstruction. 

Ext.3 documents shows that the legal heirs of the Jitendra Bhowmik agreement to 

construct a common corridor in RCC building where the suit premises is situated & 

the staircase which extended upto the eastern wall of the room will be removed. 

Trial Court observed that Ext.3 documents supported the version of the plaintiff 

that suit premises are required for further construction of a corridor and deletion 

of staircase. While discussing whether the suit premises is also required for the 

purpose of business of son of the plaintiff, ld. Munsiff held that the Plaintiff as PW-

1 supported such fact of requirement of the suit premises for the business of her 

son and from her cross-examination nothing has arose contradictory before the 

Court. PW-2 and PW-3 also in their initial deposition supported the version of the 

plaintiff by depositing that due to none availability of the place of business son of 

the plaintiff named Santosh Bhowmik continue his business in the room of PW-2. 

Trial Court relied on the decision of Hon’ble Supreme Court In Dinesh Kumar -Vs- 

Yusuf Ali reported in 2010 (4) SCC ( CIV) 738 where it was decided that, “ landlord 

is the best judge of his need, however, it should be real, genuine and not a 

pretext to evict the tenant only for increasing rent”. Thus, ld. Munsiff was of the 

opinion that plaintiff side proved the facts that the suit premises is required 

bonafidely for construction and for the purpose of business of the son of plaintiff. 

Hence, this issue is answered in affirmative and in favour of the plaintiff.  

 

Argument By Appellant: 

(33) It was argued by the appellant that it appears that for the purpose of 
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completing the RCC building, temporary staircase attached to the eastern wall of 

the suit premises towards corridor i.e. the open space between eastern and 

western lines of constructed rooms of the incomplete building was required to be 

demolished for being attached to the last part of the wall for enabling the eldest 

brother Sri Nirmal Bhowmik and his family members to rise unto the first floor 

premises belonging to him. Obviously the staircase does not form part of the suit 

premises. Though words reconstruction or rebuilding appear at several places in 

the plaint, nothing is stated as to what and which portion of the completed RCC 

building is required to be reconstructed or rebuilt and as to if such reconstruction 

or construction shall affect the suit premises in any manner.  

 

(34) The mere desire or wish of a landlord / landlady could not be considered to 

be boanfide requirement to reconstruct/rebuilding of the suit premises. Besides 

this, the respondent/plaintiff has miserably failed to produce before the Court the 

writing containing the family settlement of 1993 showing the entirety of the parts 

of RCC building and the land that came to the hands of Lt. Bimal Bhowmik and 

after him his legal heirs without which it may not be possible to hold that the 

respondent/plaintiff bonafidely requires the premises for the construction and 

reconstruction of building or any part thereof. Furthermore, the requirement, if 

any, whether for rebuilding or reconstruction or for use and occupation of family 

members of landlady must be pleaded and established to be reasonable and 

bonafide and the respondent/ plaintiff has miserably failed to prove by convincing 

and cogent evidence. The appellant also tried to show that the plaintiff/respondent 

failed to show during oral evidence that the premises solely belonged to her and 

that it was required bona fide. It was further urged that the respondent/plaintiff 

has not called her son a witness for establishing that he is in need of the suit 

premises to be occupied by him for his business and that he was carrying on the 
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business in the premises belonging to his uncle where he was suffering in any 

manner requiring him to exercise his choice for the suit premises.  

 

Argument By Respondent: 

(35) It was argued on behalf of the respondent that the Trial Court has rightly 

held that the suit premises is required by the plaintiff for reconstruction and also 

for personal use for her son’s shop. Son needs for opening mobile shop and for 

repair of the house. Ld. Munsiff has correctly relied on the Dinesh Kumar -Vs- 

Yusuf Ali (Supra) as landlord is best judge of his requirement. Appellant relied on 

the decision of Apex Court in Deep Ch. Juneja (2008 (8) SCC 497) and Hon’ble 

Gauahti High Court in Shamdasi Pal & Ors. Vs. Mohidanessa & Ors. ((2014) 5 GLR 

526).  

 

My Opinion: 

(36) Civil jurisprudence is based on the concept of preponderance of probability 

and I am of the opinion that the plaintiff/respondent has succeeded in proving that 

the suit premises is required for reconstructing and also for utilization by her own 

son for shop. Time and again the higher Courts have held that the owner/landlord 

is always the best judge of his need. The plaintiff/respondent had forwarded 

legitimate prove that reconstruction of the premises is required and it has not 

been denied by the defendant/appellant, however, the case of the appellant is that 

the reconstruction doesn’t involve the suit premises. However, this plea cannot be 

accepted when the plaintiff as PW1 clearly stated how the reconstruction is to be 

done and during cross-examination the defendant failed to dislodge her claim. I 

am also not inclined to accept the defendant’s argument during appeal hat the son 

of plaintiff should have been bought to prove that he needs the suit premises for 

his business.  
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(37) The ld. Munsiff has correctly and fully analyzed the evidences and 

therefore, I find no anomaly in the decision of the ld. trial Court and it is as per the 

provisions of law. In view of the above discussion, the decision of the learned trial 

court in issue no.7 is not interfered with.  

 

ISSUE NO.(4): Whether the plaintiff is entitled to get any reliefs as 

prayed?  

ISSUE NO.(5): To what relief or reliefs plaintiff if any other is entitled   

to?  

Decision of Ld. Munsiff: 

(38) Ld. Munsiff discussed both these issues together as they are co-related. Ld. 

Munsiff held that the plaintiff is entitled to get the vacant and khas possession of 

the suit premises along with rents deposited before the court. As such both the 

issues are decided partly in affirmative and in favour of the plaintiff.    

 

Argument By Both Sides: 

(39) Appellant made the limited argument that judgment & decree of ld. Munsiff 

if vacated and the order of eviction be set aside. On the other hand, the 

respondent prayed that the ld. Munsiff failed to decree the suit for the arrear rents 

and further rents from the month of May’2011 till the decree and mesne profits 

from the date of decree till delivery of possession. It was prayed that his prayers 

be allowed and decree accordingly awarded. 

 

My Opinion: 

(40) I have given the matter due consideration and is of the opinion that 

considering the fact that issue no.6 has been reversed and it has been held that 

the defendant/appellant is a defaulter, the respondent is eligible for suitable 

decree. Though the appellant/defendant claimed she has deposited rent in the 
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Court, however, no evidence was led in this matter, thus, I am of the opinion that 

it is not possible to decide how much of rent, if any, is pending in the Court as 

deposit. Hence, it would be against the spirit of justice if the respondent/plaintiff is 

asked to collect it from the Court as there is a possibility that the rent, if any 

deposited in the Court, will not cover the full arrear rent. Thus, it is held that the 

plaintiff/respondent is entitled to rent @ Rs.1000/- per month from July’2010 to 

filing of the suit payable by the appellant/defendant to the plaintiff/respondent and 

if any rent is actually lying in the Court then the appellant/defendant is at the 

liberty to withdraw the same. Furthermore, considering the fact that the suit 

premises was required by the plaintiff for bonafide requirement & the 

defendant/appellant is making profit out of it despite being a defaulter, I deem it 

fit to decree the suit also for mesne profit @ Rs.1500/- per month from date of 

filing of suit till actual handing over of possession of the suit premises to the 

plaintiff/respondent. The ld. Trial Court’s order that the plaintiff is entitled to get 

the vacant and khas possession of the suit premises is upheld. 

 

(41) In view of the above discussions and decisions, I do not find any reason to 

interfere with the impugned Judgment and Decree dated 18-09-2012 passed by 

the learned Munsiff, Biswanath Chariali in Title Suit No. 2 of 2011, except for the 

decision in issue no.6 is reversed and it is held that the appellant/defendant is a 

defaulter. Issue no.4 is modified and it is held that other than the decree that 

plaintiff is entitled to get the vacant and khas possession of the suit premises, it is 

also held that the plaintiff/respondent is entitled to rent @ Rs.1000/- per month 

from July’2010 to filing of the suit & a decree for mesne profit @ Rs.1500/- per 

month from date of filing of suit till actual handing over of possession of the suit 

premises to the plaintiff/respondent. Hence, the appeal is dismissed & the cross-

objection allowed. The Judgment and Decree dated 18-09-2012 is partially upheld.  
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(42) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 23rd May ’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 


